people to be tested; confidentiality is of the utmost
importance.

Outside of the physician/patient relationship, courts
have been much more prepared to yield to the
media's interests in freedom of information and
expression. In TriState Pub. Co, v. City of Port Jervis, a
newspaper sought discovery under the freedom of
information law of the death certificate of a person
believed to have died of AIDS, The City Department
of Health denied the newspaper's request because it
had no "proper purpose" other than "idle curiosity."
The court, however, granted access to the death cer-
tificate under the freedom of information statute,
saying that a decedent had no recognizable interest in
privacy. It also held that the "proper purpose" was
the public's right to be informed of the reality of
AIDS in its own community.

The court in Yeste v. Miami Herald Pub, Co. carne
to a quite different decision. The court refused to
allow the Miami Herald to gain access to the medical
records and death certificate of a urologist who was
rumored to have died of AIDS, The court said the
newspaper had no "direct and tangible" interest in it.
The British courts have also ruled that "the public in-
terest in the freedom of the press and informed debate
on AIDS was outweighed by the public interest in
maintaining the confidentiality of actual or perceived
AIDS sufferers." (seeJK v. K, The Lancet, Nov. 21,
1987, pp. 1221-1222 [a physician with AIDS]).

In Lindzy v. South Bend Tribune, the parents sent an
obituary to a local newspaper that did not contain the
fact that the son died of AIDS. The newspaper
printed an obituary that included that information.
The court determined that the newspaper's freedom
to print outweighed any privacy considerations.

B, Unauthorized Disclosure

The Anderson v. Strong Memorial Hospital case in-
dicated that the courts will be much more likely to
safeguard confidentiality of information imparted
within the context of a physician/patient relationship.
The cases described in this section confirm the impor-
tance of confidentiality in health care settings.

The court in Kautz v. Orizondo held that the physi-
cian must maintain the confidentiality of his patient's
HIV status because a fiduciary duty existed between
doctor and patient.

An interesting question, yet to be definitively de-
cided, is the extent to which courts will remedy
breaches of confidentiality by other health care
professionals or other hospital employees. The
expectation of privacy in such cases is, arguably, just
as strong as in a, physician/patient relationship. In Doe
v. Westchester County fifedicql Center, a nurse dis-
closed a patient's HIV-positive teat result to his em-
ployer (the plaintiff'was a pharmacist). The court de-

cided that the nurse's actions violated the
doctor/patient privilege. (See Penn v. Doe, an .un-
decided case where a nurse told a patient's employer
that he had AIDS and the patient was then fired.)

In Burton v. Yeager, a pastor made an unsolicited
visit to a patient's hospital room (where he was held
in isolation). The pastor announced to the patient's
friend, who was in the room, that the patient had
AIDS, and proceeded to question the patient about
his personal life. The pastor then went to the nurses*
station to announce that the patient had AIDS. In
fact, he had hepatitis, not AIDS. Subsequently the pa-
tient experienced worsening of his ulcer related to dis-
tress and questioning by his circle of friends about
AIDS.

Many of the cases in this survey involved employ-
ers who disclosed intimate health care information
about their employees. Many of these employers were
health care providers. See, e.g., Auon v. Baughman
(physician was occupationally exposed to HIV, and
hospital disclosed the information to others) and Doe
v, Washington University (dental program breached
confidentiality of student).

The courts also have to decide whether breaches of
confidentiality outside of the health care context are
actionable. In Doe v. Borough of Barrington, the police
told the plaintiffs neighbor she should wash with dis-
infectant if she had touched him. This neighbor then
erroneously disclosed to the school board that the
children were also infected. The family suffered from
the disclosure in that the children were shunned at
school, the landlord refused to provide maintenance
services, and other parents threatened to boycott the
school.

This case powerfully illustrates the
interconnectedness of breaches of confidentiality and
subsequent discrimination. See also Morales v.
Vasiliadis (lawyer disclosed to the court that the
defendant was HIV positive after being sentenced);
Doe v. City of Cleveland (police disclosed the fact that
plaintiff had AIDS despite a letter stating "Please, I
trust you will keep this information confidential");
Huse v. Sims (roommate ruined a physician's 12-year
pediatric practice when he told people the physician
tested positive for HIV); and Urbaniak v. Newton
(disclosure of seropositivity by company's physician).

C. The "Right To Know"

Protection of confidentiality is both a legal and
ethical duty. However, in the case of an infectious
condition, the consequence of an absolute duty of
confidence is that persons who are not informed of
the risk may be endangered,

There is increasing demand for a "right to know"
the HIV status of persons. State statutes provide somekely to occur more
